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ment is not a lease, and hence not an interest in land within the 
act. 29 After considering the final rights, powers, and privileges of 
a cropper as distinguished from a lessee, Mr. Justice Bledsoe 
labeled the cropper's agreement as a "subtle attempt to save the 
substance through a sacrifice of form." 30 Be that as it may, a 
nice question will undoubtedly be presented should the legislature 
amend the act to bring such agreements within its fiat. In Truax 
v. Raich 31 the United States Supreme Court had no hesitancy in 
holding unconstitutional an Arizona statute limiting the employ- 
ment of aliens in all occupations to a certain number. Will it 
so hold if our California statute is amended to restrict them from 
engaging in one specific occupation? 32 

M. F. 

Constitutional Law: Mechanics' Liens: Validity of 
Statute Imposing Trust Upon Funds Received by Contractor 
From Owner, in Favor of Sub-Contractor — In the historical 
development of mechanics' liens the position of the sub-contractor 
is the one vulnerable point at which the system is liable to fail 
of its purpose. The security of the primary contractor cannot be 
disturbed by any act of a third party; but a sub-contractor (in- 
cluding herein the materialman and laborer) attempting to fore- 
close his mechanic's lien may be met with the defense of payment 
by the owner to the primary contractor. 1 It is true that if the 
owner has made such payment, the primary contractor now has 

29 The essential features of the agreement are as follows : The owner 
"employs" the cropper; the owner retains "the general possession of the 
land" but "agrees not to interfere with the cropper in planting, cultivating 
or harvesting in any way"; the pwner agrees to furnish all things necessary 
for proper farming; to permit the cropper to work the land; to give the 
cropper the right to a division of the crops after harvest but before removal ; 
the cropper agrees to farm specific fruits and vegetables; and upon a sale 
of the land by the owner the latter may terminate the agreement by payment 
of a specific amount; also "it is agreed that the cropper shall have no estate 
or interest whatsoever in the land." 

30 Per Bledsoe, J., supra, n. 28, p. 8. 

31 Supra, n. 3. 

32 It may be said that such an amendment would be supported because 
the forbidden alien is not wholly precluded from engaging in the one occupa- 
tion, in that the right to enter into laboring contracts providing for a money 
consideration would not be affected. In Truax v. Raich, however, a similar 
argument was made; that the act must be sustained as not being a "total 
deprivation of the right of an alien to labor," in that he might still work 
for those employers engaging less than a certain number of employees, and 
up to a certain percentage for all other employers. To Mr. Justice Hughes, 
however, the fallacy of this at once appeared, "for," he said, "if the one 
percentage is maintainable, the state may make the percentage less." Supra, 
n. 3, pp. 42-43. If in the_ light of this case then, a state may not totally 
exclude aliens from laboring on farms and can not prohibit them from 
making laboring contracts for a monetary compensation, does it not also, by 
virtue of the above, preclude the validity of a prohibition against laboring 
contracts in which the compensation is a share of the crops? 

1 Wiggins v. Bridge (1886) 70 Cal. 437, 11 Pac. 754; Hoffman-Marks Co. 
v. Spires (1908) 154 Cal. 116, 97 Pac. 154. 
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sufficient funds on hand to enable him to pay the sub-contractor. 
Nevertheless, the door is opened to the possibility of the primary 
contractor's insolvency or defalcation, leaving the sub-contractor 
unprotected. In other words, he is reduced to the position of an 
unsecured creditor, with all the dangers thereto attendant. 

To meet this situation, and to afford the sub-contractor a full 
measure of protection, various devices have been resorted to. One 
of these is to give the sub-contractor a direct lien upon the build- 
ing, irrespective of the state of the accounts existing between the 
owner and primary contractor. This has been tried in California, 
and held unconstitutional. 2 A second method — rarely used — is to 
give the sub-contractor a lien upon moneys received by the con- 
tractor from the owner. 3 This has not been tried in California. 
A third method is to require the primary contractor to put up a 
bond. This has been tried in California and in a qualified form 
held constitutional. 4 

In 1919 the Legislature adopted a fourth expedient — the invo- 
cation of the aid of the criminal law. In effect, it declared that 
a contractor receiving money from the owner on the building 
contract between them, took such money in trust for unpaid sub- 
contractors, and made it a penal offense for him to devote such 
funds received in trust to any purpose other than payment of the 
sub-contractor. 5 

The question arose, in People v. Holder, 6 whether this expedi- 
ent was a constitutional one. The District Court of Appeal held 
that it was not, chiefly on the ground that it denied defendant 
the equal protection of the law. A rehearing in the Supreme 
Court was denied by a divided bench. 

It is necessary to determine first of all the nature of the right 

2 Latson v. Nelson (1883) 2 Cal. Unrep. 199. 

3 West Chicago Park Com'rs. v. Western Granite Co. (1902) 200 111. 
527, 66 N. E. 37. 

4 Roystone Co. v. Darling (1915) 171 Cal. 526, 154 Pac. 15, upholding 
Sec. 1183, Code of Civil Procedure, as amended in 1911. The section as 
thus amended made the requirement of a contractor's bond by the owner 
a condition precedent to the validity of the contract between them, and, 
hence, to his right to have his liability limited by the terms of his contract 
with the primary contractor. A previous statute, Sec. 1203 of the Code of 
Civil Procedure, requiring such a bond without reference to the validity of 
the contract between the owner and primary contractor had been held un- 
constitutional in Gibbs v. Tally (1901) 133 Cal. 373, 65 Pac. 970, 60 L. R. A. 
815. 

s Cal. Pen. Code, § 506 : "Every trustee, banker, merchant, broker, attor- 
ney, agent, assignee in trust, executor, administrator or collector or person 
otherwise intrusted with or having in his control property for the use of 
any other person, who fraudulently appropriates it to any use or purpose 
not in the due and lawful execution of his trust, or secretes it with a fraudu- 
lent intent to appropriate it to such use or purpose, other than for that 
which he received it, is guilty of embezzlement, and the payment of laborers 
and materialmen for work performed or material furnished in the perform- 
ance of any contract is hereby declared to be the use and purpose to which 
the contract price of such contract or any part thereof, received by the con- 
tractor, shall be applied." (Italics ours.) 

6 (June 3, 1921) 35 Cal. App. Dec. 326, 199 Pac. 832. 
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invaded. This, it seems, is not so much the liberty of the parties 
to contract — for their rights inter se remain unchanged — as it is 
the right of the contractor to acquire property free and clear of 
all encumbrances. The statute takes money which, so far as the 
contract under which it was acquired is concerned, is the con- 
tractor's absolute separate property, and automatically cuts down 
his property therein, so soon as it gets into his hands. Can the 
law do such a thing? 

The law not only can, but does. There are eight states which 
have adopted a community property system. In every one of them, 
the separate earnings of the husband automatically become com- 
munity property. In other words, property which, so far as the 
contract of the husband and his employer is concerned, was to be 
the husband's absolutely, becomes automatically subject to the 
property interest of a stranger to the contract — the wife. Indeed, 
the case is stronger here, because, in most of the community prop- 
erty states, the wife has not a mere equitable interest such as the 
statute in the principal case attempts to give the sub-contractor, 
but a vested legal interest in community property. 7 And yet there 
never has been any question of the constitutionality of community 
property legislation. 

It is therefore not prima facie unconstitutional to place such 
a restriction upon the liberty to acquire property free and clear, 
as is found in the statute under discussion. The question then 
becomes merely, Was the statute here a reasonable exercise of 
the legislative power? The court in the principal case recognizes 
that this is the vital question and answers it as follows : 

"It is only when the general welfare, the interests of the public 
as distinguished from that of individuals, will be protected, that 
the right of contract may be limited by a general exercise of the 
police power. . . . The payment of debts that may be due laborers 
or materialmen is not calculated to conserve the safety, health, or 
general welfare of the community." 

The objection proves too much. The statute here has neither 
more nor less public policy and general welfare behind it than the 
entire system of mechanics' liens has. It is, indeed, merely a part 
of such system — an attempt to fill out a gap therein; favors the 
same classes, and aims at the same result — the payment of debts 
due individual builders, laborers, and materialmen. It cannot 
logically be overthrown without overthrowing at the same time 
an entire system, which is long since past the dangers of judicial 
censure, and, indeed, in California, is based upon the firm founda- 
tion of the previsions of the State Constitution itself. 8 

H. R. 



* See article by Evans, 35 Harvard Law Review, 47, on The Ownership 
of Community Property. 

s Cal. Const. Art. 20, § IS : "Mechanics, materialmen, artisans, and labor- 
ers of every class shall have a lien upon the property upon which they 
have bestowed labor or furnished material, for the value of such labor done 
and material furnished; and the legislature shall provide, by law, for the 
speedy and efficient enforcement of such liens." 



